
AGENDA ITEM NO. 5.a 

 
REPORT TO MAYOR AND COUNCIL 

 
 
 
TO THE HONORABLE MAYOR AND COUNCIL: 
 
 
          DATE:   April 22, 2014 
 
 
SUBJECT: APPEAL OF 99 CENTS ONLY STORE, 4465 CLAYTON ROAD, FINDING OF PUBLIC 

CONVENIENCE AND NECESSITY DENIAL (PL 131321- FOPCN) 
 
 
 
Report in Brief 
 

On February 7, 2014, the Zoning Administrator denied an application to sell beer and wine from an 
existing 20,468 sq. ft. 99 Cents Only store located on a 1.76-acre site at 4665 Clayton Road.  Steve Rawlings 
(“Appellant”), on behalf of 99 Cents Only Stores, has filed an appeal of the Zoning Administrator’s denial.  Based 
on the discussion and analysis set forth in the following report, staff recommends that the City Council deny the 
appeal, upholding the Zoning Administrator’s denial of the request for a Finding of Public Convenience and 
Necessity (FOPCN). 

 
 

Background 
 
On September 16, 2013, Alfonso Gomez, on behalf of 99 Cents Only Stores submitted a request for a 

FOPCN to sell beer and wine from a 20,468 sq. ft. 99 Cents Only store on a 1.76-acre site at 4665 Clayton 
Road.  Approval of a FOPCN by a local jurisdiction is a requirement of the State Department of Alcoholic 
Beverage Control where the proposed new alcohol licensee would be located in an area that is deemed “over 
concentrated” with existing alcohol licenses, or in a high crime area.  
 

The project application requesting a FOPCN was deemed complete on December 6, 2013. Public 
notices were sent to all properties within 300-feet of the project site as well as to the applicant stating that no 
public hearing would be held by the Zoning Administrator unless requested.  No public hearing was 
requested.  On February 7, 2014, the Zoning Administrator issued Zoning Administrator Order No. 14-
02ZA (Attachment 1 – Exhibit A) denying the FOPCN request, finding that issuance of a license to sell beer 
and wine at this location would result in a public nuisance or otherwise result in an adverse impact on the 
public’s health, safety, or welfare due to a saturation of alcohol licenses within the immediate vicinity.   
 

The Appellant filed an appeal of the Zoning Administrator denial of the request for a FOPCN on 
February 18, 2014 (Attachment 2).  Per Development Code Section 122-617(c)(7), appeals of the determination 
on a FOPCN are considered by the City Council. 
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Discussion 
 

The proposed project would allow the 99 Cents Only Store located at 4655 Clayton Road to sell beer 
and wine from an existing 20,468 sq. ft. retail space.  Additional project details are provided within the applicant’s 
written statement (Attachment 3).The Department of Alcoholic Beverage Control (ABC) may issue “off sale” 
liquor licenses if the retailer is not located in an area that is over concentrated or in an area of high crime.  “Over 
concentration” is presumed when the ratio of the number of liquor licenses to population within a census tract 
exceeds the ratio in the county.  If the location meets the criteria of either over concentration or high crime rate, 
the ABC refers the application to the local jurisdiction to make a finding that the proposed alcohol sales serve a 
public convenience and necessity (FOPCN) before the license can be issued.  The location of this 99 Cents Only 
Store is within an area of over concentration of liquor licenses as defined by the ABC. 
 

As discussed above, the Zoning Administrator determined that the issuance of a liquor license to sell beer 
and wine in this location would result in a public nuisance or otherwise result in an adverse impact on the public’s 
health, safety, or welfare because of the saturation of the immediate vicinity of the site with alcohol licenses.  
There are already 11 off-sale alcohol licenses and 25 businesses selling alcohol on and off their properties in the 
immediate census tracts in the surrounding project area.  Further, according to research completed by the Concord 
Police Department, the neighborhood already has a high incidence of alcohol-related crimes and the granting of 
the FOPCN could result in a potential increase in alcohol related crimes and loitering.   
 

Moreover, Development Code Section 122-617(c)(5)b requires that an FOCPN be denied when issuance 
will result in a public nuisance or otherwise result in an adverse impact on the public’s health, safety, or welfare.  
As detailed in this staff report and attachments hereto, those conditions exist in connection with Appellant’s 
request for an FOPCN, 
 

The concerns raised by the Concord Police Department regarding crime are the basis of the appeal as 
presented in the February 18, 2014 appeal application (Attachment 2) and are enumerated in bold below followed 
by staff’s response. 

 
Appeal Point:  The Appellant states that the crimes rates that were reported by the Police Department 
to the ABC indicated that the crime reporting district is actually below the average for the City of 
Concord, yet the Police Department report to the Zoning Administrator did not reveal that the site is 
located in a crime reporting district that is below the City of Concord average. 

 
Staff Response:  The Police Department reviewed the appeal and provided their analysis of the appellant’s 
point noted above in a memorandum dated March 28, 2014 (Attachment 1 – Exhibit B).  In reviewing the 
appeal, the Police Department found that Uniform Crime Reporting (UCR) statistics which only include 
murder, rape, robbery, arson, assault, and several types of theft, were relied upon by the appellant.  In 
contrast the Police Department’s analysis utilized alcohol-related crime statistics for the area near 4665 
Clayton Road which includes reporting districts 2410, 2390, 4430, and 4440.  The subject property is located 
in reporting district 2410, with reporting districts 2390, 4430, and 4440 located nearby (Attachment 4). The 
Police Department believes that the direct evaluation of alcohol-related crimes in reviewing the FOPCN 
request is more appropriate that the use of more generalized UCR statistics. 
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Attachment 1, Exhibit B also includes the alcohol-related crime rate within the past 90 days and indicates an 
increase in alcohol-related crimes within the neighborhood in early 2014. 
 
The Police Department memorandum further notes that the appeal references Concord Police reporting 
district 4510 while the project site is located within reporting district 2410.  Of the four reporting districts 
analyzed in this neighborhood, reporting district 2410 was the location for a majority of the alcohol-related 
police calls within the last 90 days. 
 
Based on the analysis discussed above, the Police Department remains opposed to the granting of an FOPCN 
for the 99 Cents Only store at 4665 Clayton Road. 

 
 

Fiscal Impact 
 

The proposed sale of alcohol could have a fiscal impact on the City because of increased calls for service 
to the Police Department and their associated costs. 
 
 
Public Contact 
 

Notification was mailed to all owners and occupants of property within three-hundred (300) feet of the 
subject parcel as required by the Concord Municipal Code.  This item has also been posted at the Civic Center and 
at the subject site at least 14 days prior to the public hearing.  Although no public hearing was requested before the 
Zoning Administrator on the original application, one public comment was received during that time expressing 
opposition to the FOPCN request (Attachment 5). 

 
 

Summary 
 

Staff recommends the City Council uphold the Zoning Administrator’s decision to deny the request for a 
Finding of Public Convenience and Necessity, based on the above analysis, as the required findings to support 
the application cannot be made.  There are five existing licenses within the subject census tract (three permitted) 
contributing to an overconcentration of alcohol sales in the area that could contribute to alcohol related crimes and 
adversely affect the public health, safety, and welfare of the neighborhood. 
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Recommendation for Action 
 

Staff recommends that the City Council adopt Resolution No. 14-16, denying the appeal, and upholding 
the Zoning Administrator’s denial of the 99 Cents Only Store request for a Finding of Public Convenience and 
Necessity. 
 
  Prepared by: Jason R. Hade, AICP 

  Associate Planner 
                       jason.hade@cityofconcord.org 

 
Valerie J. Barone 
City Manager 
valerie.barone@cityofconcord.org 

 Reviewed by: Carol R. Johnson, AICP 
  Planning Manager 
                       carol.johnson@cityofconcord.org 

         
        Reviewed by: Victoria Walker 

                Director of Community and Economic 
        Development 
        victoria.walker@cityofconcord.org 

 
Attachments: 
 
Attachment 1: Resolution No. 14-16 (with Exhibits A and B) 
Attachment 2: Appeal form dated February 18, 2014 
Attachment 3: Applicant’s written statement 
Attachment 4: Police Reporting Districts Map 
Attachment 5: Public comment received January 21, 2014 
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BEFORE THE CITY COUNCIL OF THE CITY OF CONCORD 
COUNTY OF CONTRA COSTA, STATE OF CALIFORNIA 

 
 
A Resolution Denying an Appeal by Steve Rawlings 
and Upholding the Denial for the 99 Cents Only Store 
Request for a Finding of Public Convenience and 
Necessity (PL 131321-FOPCN) Resolution No. 14-16 (Denial) 
                  / 
 

WHEREAS, the 99 Cents Only Store is an existing store located at 4665 Clayton Road, in 

Concord (APN 115-520-011) (the “Site”); and 

WHEREAS, on September 16, 2013, Alfonso Gomez, on behalf of 99 Cents Only Stores, 

submitted an application for a FOPCN to sell beer and wine from the 99 Cents Only store (the 

“Project”) at the Site; and 

WHEREAS, on December 6, 2013, the application was deemed complete for processing; and 

WHEREAS, after giving all public notices required by State Law and the Concord Municipal 

Code, a public hearing was not requested by any affected person and one public comment was 

received; and 

WHEREAS, on February 7, 2014 the Zoning Administrator, after consideration of all 

pertinent plans and documents, approved Order No. 14-02ZA  denying the applicant’s request for a 

FOPCN; and 

WHEREAS, on February 18, 2014, Steve Rawlings, on behalf of 99 Cents Only Stores, 

appealed the decision of the Zoning Administrator  to deny the Project; and 

WHEREAS, the City Council, after giving all public notices required by State Law and the 

Concord Municipal Code, held a duly noticed public hearing on April 22, 2014, regarding the subject 

appeal; and 

WHEREAS, on April 22, 2014, the City Council, after consideration of all pertinent plans, 

documents and testimony, declared their intent to deny the appeal and uphold the Zoning 

Administrator’s denial of the 99 Cents Only FOPCN (Order No. 14-02ZA). 

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF CONCORD DOES 

RESOLVE AS FOLLOWS: 

// 

Attachment 1 

Res. No. 14-16     1 
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Section 1.  Denies the appeal and upholds the Zoning Administrator’s denial of the 99 Cents 

Only store request for a FOPCN, subject to the Zoning Administrator Order No. 14-02ZA, which is 

attached hereto as Exhibit A and incorporated herein by reference, and further makes the following 

findings: 

 Finding of Public Convenience and Necessity 

1. The business does not have a license at a different location and is not relocating 

within the same census tract. 

2. The business is not changing from one license type to another. 

3. Denial of a Finding of Public Convenience and Necessity to sell alcoholic 

beverages would not result in an undue economic hardship as the Applicant’s proposed sale of 

alcoholic beverages would have constituted less than five percent of the store’s gross floor area. 

4. Although the business would include alcoholic beverage sales as an ancillary 

part of its operation if the FOPCN were approved, Development Code Section 122-617(c)(5)b states 

that a FOCPN shall be denied when issuance of a license will result in a public nuisance or otherwise 

result in an adverse impact on the public’s health, safety, or welfare.  That is the case for this FOCPN 

request as discussed in detail in number 7 below. 

5. The convenience benefits to the community from the sale of alcoholic 

beverages do not outweigh the undue concentration criteria.  There are other stores licensed to sell 

liquor such as 7-Eleven and FoodMaxx located within approximately 830 feet and 1,500 feet from the 

subject site, respectively. 

6. A Public Convenience and Necessity is already being served by an overabundance 

of facilities selling alcoholic beverages in the same census tract as the project site, because ABC records 

indicate that there are five liquor licenses within such census tract and their regulations limit the number to 

no more than three absent a Finding of Public Convenience and Necessity by the local jurisdiction.  Further, 

there are already 11 off-sale alcohol licenses and 25 businesses selling alcohol on and off their properties in 

the census tracts immediately adjacent to the project site. 

7. Issuance of a license will result in a public nuisance or otherwise result in an 

adverse impact on the public’s health, safety, or welfare because of the saturation of the immediate 

Res. No. 14-16     2 
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vicinity (0.5 mile radius) of the site with 11 off-sale alcohol licenses and 25 businesses selling alcohol 

on and off their properties within the impacted census tract and adjacent census tracts.  Further, 

according to research completed by the Concord Police Department, the neighborhood already has a 

high incidence of alcohol-related crimes and the granting of the FOPCN could result in a potential 

increase in alcohol related crimes and loitering.  A copy of the Concord Police Department 

memorandum is attached hereto as Exhibit B and incorporated by reference.   

Section 2.  This resolution shall become effective immediately upon its passage and adoption. 

PASSED AND ADOPTED by the City Council of the City of Concord on April 22, 2014, by 

the following vote 

AYES:  

NOES: 

ABSTAIN: 

ABSENT: 

 I HEREBY CERTIFY that the foregoing Resolution No. 14-16 was duly and regularly 

adopted at a regular meeting of the City Council of the City of Concord on April 22, 2014. 

 

 
              
       Mary Rae Lehman, CMC 
       City Clerk 
APPROVED AS TO FORM: 
 
 
 
      
Mark Coon 
City Attorney 

 

Exhibit A:  Zoning Administrator Order No. 14-02ZA 
Exhibit B:  Concord Police Department Memorandum dated March 28, 2014 
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Sergeant Russ Norris 
Concord Police Department 
1350 Galindo Street 
Concord, CA 94520 
Phone:  (925) 250-5041 
Fax:      (925) 691-6549 
russn@cpd.ci.concord.ca.us 

Code Enforcement 
 
March 28, 2014 
 

TO: Jason R. Hade 
 City of Concord Planning Division 

 
SUBJECT: Issuance of an Off-Sale Beer and Wine License 
  FOPCN Appeal Hearing 
  4663 Clayton Rd 
   
This memorandum is in response to your request for comment on the FOPC Appeal presented on 
behalf of the 99 Cent Only store located at 4663 Clayton Rd.  
 
I have reviewed the notice of appeal and I am unclear on the origin and nature of the data 
presented, so I am unable to respond to it directly. However, I suspect the quoted crime rates are 
“Uniform Crime Reporting” (or UCR) statistics. UCR crimes include murder, rape, robbery, 
arson, assault, and several types of theft. These are not the crime statistics I evaluated in an 
FOPCN memorandum sent to you dated December 5th, 2013. In that memorandum, I evaluated 
alcohol-related crime statistics for the area around 4663 Clayton Rd consisting of reporting 
districts 2410, 2390, 4430, and 4440. While the use of UCR statistics has utility in certain types 
of crime analysis and prediction, I suggest that consideration of UCR crimes for determination of 
Public Necessity and Convenience is in error. Instead, I offer that direct evaluation of alcohol-
related crimes is more appropriate in this circumstance.  
 
The below table illustrates the crime rate for crimes in the past 90 days that are either inherently 
alcohol-related or commonly involve alcohol use. Also offered is the change in crime rate from 
the last period analyzed: September 5th 2013 through December 5th, 2013.  
 
Crime Frequency  Change 
Intoxicated Driving 3 +66% 
Disturbances 108 +56% 
Homeless Loiterers 67 +40% 
Intoxicated Persons 5 +80% 
Parties 3 -20% 
Trespass/Unwanted Guests 27 +55% 
 
As was predicted in the memorandum dated December 5th, 2013, the alcohol-related crime rate 
for this neighborhood increased dramatically in early 2014. While it may not be possible to 
identify the specific causes, it is highly likely the change is partially attributable to the release 
from custody of chronic inebriants who live in the area.   
 

Attachment 1 Exhibit B 



I believe it is also important to note that the Notice of Appeal indicates that the neighborhood in 
question is within police reporting district “4510”. It is unclear what this number references. If it 
is intended to indicate Concord Police Reporting District 4510, this area is miles away from the 
4663 Clayton Rd neighborhood. 4663 Clayton Rd is instead located within district 2410, an area 
which is largely residential with only the southernmost edge facing a retail area. It is this retail 
area, and not the larger area of district 2410, that is most heavily impacted by alcohol violations. 
Interestingly, of the four reporting districts analyzed in this neighborhood, reporting district 2410 
was the location for a majority of the alcohol-related police calls in the last 90 days. This 
includes 38% of all disturbance calls, 66% of all loiterer calls, and 40% of all public intoxication 
calls.  
 
If the appellant is able to clarify the origin of the data provided, as well as the geographical area 
analyzed, I would be better able to respond to the claim that the crime rate around 4663 Clayton 
Rd is lower than the City average. As currently presented in the Notice of Appeal, the data would 
seem to be invalid for the conclusion presented.  
 
Because the history of this neighborhood suggests a chronic high frequency for alcohol-related 
crimes, I remain committed to my disapproval of the alcohol sales at 4663 Clayton Rd.   
 
Please contact me with questions.  
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