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AGENDIZED ITEMS – The public is entitled to address the Committee on items appearing on the agenda before
or during the Committee’s consideration of that item. Each speaker will be limited to approximately three minutes.

1.

ROLL CALL

2.

PUBLIC COMMENT PERIOD

3.

REPORTS

4.

a.

Considering – proposed Development Code amendment to regulate
unattended charitable donation boxes. Report by Lance Bayer, Special
Counsel.

b.

Considering – Development Code standards for Home-based Business
Clients and Customers. Report by Frank Abejo, Principal Planner.
ADJOURNMENT

ADA NOTICE AND HEARING IMPAIRED PROVISIONS
In accordance with the Americans with Disabilities Act and California Law, it is the policy of the City of Concord to
offer its public programs, services and meetings in a manner that is readily accessible to everyone, including
those with disabilities. If you are disabled and require a copy of a public hearing notice, or an agenda and/or
agenda packet in an appropriate alternative format; or if you require other accommodation, please contact the
ADA Coordinator at (925) 671-3031, at least five days in advance of the hearing. Advance notification within this
guideline will enable the City to make reasonable arrangements to ensure accessibility.
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Staff Report
Date:

June 11, 2018

To:

Council Committee on Policy Development and Internal Operations

From and
Reviewed by:

Susanne Brown, City Attorney
Susanne.brown@cityofconcord.org
(925) 671-3160

Prepared by:

Lance Bayer, Special Counsel
Lance.bayer@cityofconcord.org
(925) 671-3458

Subject:

Proposed Development Code Amendment to Regulate Unattended
Charitable Donation Boxes

Report in Brief
During the past several years, various non-profit organizations have placed unattended
charitable donation boxes in locations on private property in the City. Under the
Development Code, these donation boxes have been regulated as Temporary Used
Goods Collection Centers, which required an administrative permit. A permitted
Temporary Used Goods Collection Center must comply with conditions including a
requirement that the center must be staffed at all times the center is in use. At least one
non-profit organization asserted that unattended charitable donation boxes on private
property are protected as First Amendment free speech.
Because the Development Code provisions for Temporary Used Goods Collection
Centers function as a ban on unattended charitable donation boxes on private property,
staff recommended to the Council an ordinance amending the Development Code to
regulate unattended charitable donation boxes. The Council considered the proposed
amendment as part of comprehensive revisions of the Development Code brought to
the Council on February 27, 2018. At that time, the Council deferred adoption of the
proposed provisions relating to unattended charitable donation boxes. Rather, Council
instructed staff return with revisions to address additional concerns that the proposed
ordinance did not provide sufficient regulation to address blight and public nuisance
activity related to the donation boxes.
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Recommended Action
Staff recommends that the PD&IO Committee review and endorse the proposed
ordinance amendments.
Background
Because of the proliferation of unattended charitable donation boxes on private property
in Concord, City code enforcement officers have responded to numerous neighborhood
complaints associated with unattended donation bins on private property. Unpermitted,
unattended charitable donation boxes on private property expose the residents of
Concord to nuisance activity and obstruct parking or landscaping. Failure to maintain
the boxes often results in graffiti and overflowing personal property, as well as the
loose placement of oversize or unrequested property. Multiple boxes on the same
parcel can cause the same kind of blight that has caused some cities to regulate the
proliferation of newsracks.
In some cases, entities placing the donation boxes have refused to remove them. These
boxes were removed by City staff at the request of the property owners and notice was
provided to the owners of the boxes to contact the City to retrieve their property. The
City Attorney’s Office received communications from a law office representing a
donation box owner citing federal court case law ruling that solicitation of charitable
donations by the use of unattended charitable donation bins is protected speech under
the First Amendment.
Because the City’s staffing requirement operated as a functional ban on donation
boxes, staff recommended that changes be made to allow temporary, unattended
donation boxes, subject to compliance with conditions to address blight and public
nuisance. On October 26, 2015, the PD&IO Committee reviewed and supported those
changes. On February 27, 2018, the City Council considered those recommendations,
and requested that staff return to the PD&IO Committee to further address duration and
placement issues. Staff has proposed additional ordinance revisions to address the
concerns raised by the Council.
Analysis
The proposed amendment would allow unattended donation boxes to operate as a
temporary use, for a maximum of six months provided they comply with standards
related to size, appearance, location, and maintenance; limits the number of donation
boxes placed by any company to ten at a time throughout the city; limits the number of
boxes on any parcel or center; and prohibits boxes located within 200 feet of each other
or previously existing donation boxes. These standards are designed to help minimize
the blight concerns addressed above.
The temporary use would require an administrative permit approved at staff level and
payment of a fee that is reasonably related to the processing of the application. Failure
of a property owner or owner of a donation box to comply with these new provisions of
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the Development Code will result in code enforcement action, which includes all of the
administrative, civil, and criminal penalties provided under the Concord Municipal Code.
Financial Impact
Enforcement of this ordinance should not require additional resources. Existing code
enforcement staff are already responding to the placement of unattended donation
boxes and any minimal additional costs would be offset by administrative citations and
other forms of cost recovery.
Public Contact
The Agenda was posted.
Attachments
1. Redline of Section 18.200.200 Temporary uses and structures
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Division V. Standards for Specific Uses
Chapter 18.200
STANDARDS FOR SPECIFIC USES
[NO CHANGES TO PRECEDING SECTIONS]
18.200.200 Temporary uses and structures.

[NO CHANGES TO INTERVENING SECTIONS]
5. Unattended Temporary Donation Boxes. An unattended temporary donation box is a
temporary box, container, receptacle, or similar facility, with ground dimensions no
greater than 20 square feet and a height no greater than five feet that is placed on
private property for the purpose of accepting clothing, textiles, shoes, books, and/or
other salvageable personal property items to be used by an organization for
distribution, resale, or recycling, subject to the following standards:
a. The donation box shall be approved for a maximum period of six months and
may not be renewed. The donation box shall not be located within 200 feet of any
previous location of any donation box located by the same organization or any
organization affiliated with the same organization. The application for zoning
clearance determination shall include a site plan indicating the location of the
proposed donation box and the dates for which approval is requested. The
application further shall state the name and contact information of the person
designated by the organization to be responsible for maintenance of the donation
box;
b. The location of donation boxes shall comply with the following:
i. Shall not be located within (20) twenty-five feet of the public right-of-way or
other public property;
ii. Shall not be located within 200 feet of any existing donation box;
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iii. Shall be in an area that is adequate in size and shape to accommodate the
donation box and to allow for adequate foot traffic and access by the disabled;
iv. Shall not impede adequate vehicular traffic to or within the site;
v. Shall not obstruct any required parking spaces;
vi. Shall not obstruct or interfere with drainage or the operation of utilities; and
viii. Shall not create a public or private nuisance.
c. No organization may locate any more than 10 donation boxes at any time in the
City of Concord
d. Only one donation box shall be permitted per parcel of real property or per
multiple parcels functioning as one office, commercial, business, or industrial
center; donation boxes shall only be located in an office and commercial or
business park and industrial zone and only on a parcel where a primary business or
commercial use is in operation;
e. Donation boxes shall be kept clean, well maintained, neatly painted, and in good
operating condition with no structural damage, holes, or visible rust. Donation
boxes shall be locked or otherwise secured and shall have a collection opening that
has a tamper-resistant locking mechanism. Donation boxes shall be serviced and
emptied as needed, but at least every seven days;
f. Donation boxes shall be maintained free of litter and graffiti at all times. The
property owner, tenant in control, and/or operator shall remove all donation items,
abandoned personal property, trash, litter and debris within twenty feet of the box
on a daily basis. Graffiti shall be removed within forty-eight hours of written notice
from the City;
g. Donation boxes shall be clearly marked with the name of the organization doing
the collection and a working telephone number of the organization;
h. Donation boxes shall bear a sticker issued by the City evidencing zoning
clearance determination by the City and the expiration date of the temporary use.

Page 5 of 6

Attachment 1

i. The City may summarily abate any donation box found in violation of these
conditions upon 48 hours’ written notice to abate provided to the person
designated by the organization to be responsible for maintenance of the donation
box;
j. The written consent of the property owner and any tenant in control of the
location where the donation box is intended to be placed shall be provided to the
City at the time zoning clearance determination is requested. The property owner
and/or any tenant in control of the location where the donation box is intended to be
placed may remove the donation box at any time, with or without consent of the
owner or operator of the donation box;
k. Upon termination of the authorized temporary use, donation boxes shall be
removed within 48 hours; and
l. The property owner, tenant in control of the location, and organization shall be
individually and severally responsible for complying with the conditions of these
provisions.

[NO CHANGES TO SUBSEQUENT SECTIONS]
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Staff Report
Date:

June 11, 2018

To:

Council Committee on Policy Development and Internal Operations

From:

Kathleen Trepa, Assistant City Manager

Reviewed by:

Andrea Ouse, Community and Economic Development Director
Laura Simpson, Planning and Housing Manager

Prepared by:

Frank Abejo, Principal Planner
Frank.abejo@cityofconcord.org
(925) 671-3128

Subject:

Home-based Business Standards on Clients and Customers

Report in Brief
In January 2017, a Code Enforcement case was opened against a home-based tutoring
service located at 3733 Crenna Avenue that tutors small groups of high school students,
with the complainant charging that more than the allowed one student at a time were
being tutored at the site. Code Enforcement worked with the homeowner on a proposed
resolution, but a complaint was received a year later alleging the issues remained. After
receiving comments from the home-based business operator and the complainant, the
City Council requested that staff provide a recommendation to the Policy Development
and Internal Operations (PDIO) Committee after evaluating current home-based
business restrictions regarding individual instruction.
Recommended Action
Staff recommends that existing regulations be maintained, allowing “by right”
(administrative, non-discretionary) home-based tutoring or instruction for one student at
a time, and not more than six total students per day, during approved hours of
operation. Alternatively, staff has proposed the following alternatives for Committee
consideration:
Alternative 1: Recommend to the City Council a Development Code Amendment
that would allow home-based tutoring or instruction in any combination of up to four
students at a time, and not more than six total students per day. This could be
allowed by right through the Home-based Business Permit process.
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Alternative 2: Recommend to the City Council a Development Code Amendment
that would allow home-based tutoring or instruction in any combination of up to four
students at a time, and not more than twelve students total per day with an
Administrative Permit. This process would include notification to residents within a
300-foot radius of any permit decision and would allow for the right to appeal the
decision at a public hearing before the Zoning Administrator.
Background
The Development Code defines “Home-based business” as “an income-producing
activity customarily conducted within a residence or residential accessory building, only
by the inhabitants thereof, which use is incidental to and does not change the character
of the residential use of the property.” A home-based business is permitted as an
accessory use to the residential use of a property but must comply with standards
contained in Development Code Section 18.200.100 (Attachment 1). The standards
include the following restrictions on clients, customers or students served by homebased businesses:
No clients or customers shall be permitted at the site of the home-based
business except for students engaged in individual home instruction; i.e., with
one student at a time and no more than six students per day. Student hours shall
be between 8:00 a.m. and 8:00 p.m. An exception for nonstudent clients is
allowed pursuant to subsection (D)(2) of this section.1
In January 2017, Code Enforcement received a complaint regarding an unpermitted
home-based tutoring business at 3733 Crenna Avenue.
The home-based business operator was informed by Code Enforcement of the
requirement to obtain a business license and Home-based Business Permit. The Homebased Business Permit lists the applicable standards and restrictions for home-based
businesses. By completing the application, the home-based business operator
acknowledged that the business would operate in compliance with each of the
standards, including the restriction for individual tutoring. The Code Enforcement case
was closed after the home-based business owner obtained both the business license
and Home-based Business Permit in February 2017.
In April 2017, a second complaint was filed with Code Enforcement regarding the homebased business serving multiple students and causing traffic impacts in the
neighborhood. Code Enforcement worked with the home-based business operator to
1

The exception allows a home-based business serving nonstudent clients subject to a Zoning
Administrator hearing and approval. Since 2008 when the home-based business regulations were
adopted, the Zoning Administrator has approved one home-based business for a marriage, family, and
child therapist that serves up to six clients per day. Examples of other home-based businesses that this
exception could allow include tax preparers, notaries, and consulting services.
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designate parking areas for students outside of the immediate area and the case was
closed.
In February 2018, Code Enforcement received a third complaint that reported the homebased business was operating as a school. Code Enforcement inspected the business
and spoke with the business owner who confirmed that tutoring was provided for up to
four students at a time. Consequently, the home-based business operator has
requested amending the current regulations as follows (see Attachment 3):
Option 1 (Proposed by business operator): “Clients or Customers. No clients
or customers shall be permitted at the site of the home-based business, except
for students engaged in individual home instruction of college preparatory
classes; i.e., with one student at a time and no more than 6 students per day.
Student hours shall be between 8:00 a.m. and 8:00 p.m. An exception for
nonstudent clients is allowed pursuant to subsection (D)(2) of this section.”
Option 2 (Proposed by business operator): “Clients or Customers. No clients
or customers shall be permitted at the site of the home-based business, except
for students engaged in individual home instruction of college preparatory
classes; i.e., with one student at a time and no more than 6 students per day. up
to 6 students at a time. Student hours shall be between 89:00 a.m. and 89:00
p.m. An exception for nonstudent clients is allowed pursuant to subsection (D)(2)
of this section.
Analysis
The Home-based Business standards seek to eliminate or minimize the impact(s) of
home-based businesses on neighbors by making them “invisible to the neighborhood.”
Staff views the current restrictions on customers and employees as paramount in order
to ensure that home-based businesses have a low impact on residential neighborhoods,
especially in regard to traffic and parking impacts. Additionally, staff would be
concerned with the cumulative impact of allowing larger home-based tutoring or
instruction in residential neighborhoods where other “non-residential” uses are already
allowed by right under State law (e.g., residential care facilities for up to six residents,
family day care homes for up to six children, and supportive and transitional housing).
As a result, staff’s recommendation is to maintain the existing Code provisions limiting
instruction to one student at a time and no more than six per day to avoid potential
impacts in residential areas.
Concord’s regulations on home-based business clients and customers are comparable
to regulations of surrounding municipalities (see table below); however, some
communities provide more general guidance rather than stipulated limits. Like Concord,
Contra Costa County and Walnut Creek explicitly prohibit clients or customers from
coming directly to the home, with exceptions for individual instruction or education-

Page 3 of 17

Council Committee Report
Agenda Item No. 3.b
June 11, 2018
related services. Pleasant Hill prohibits home occupations from generating traffic or
parking beyond what would typically be associated with a residential use.
Table 1. Comparison of Surrounding Municipalities’ Regulations on Home-based
Business/Home Occupation Clients and Customers
Jurisdiction
Contra Costa County

Martinez

Pleasant Hill

Walnut Creek

Regulation
No clients or customers are permitted at the site of the
home occupation, except for students engaged in
individual home instruction. If student visits occur, only
one student may be present at one time, no more than six
student visits may occur per day, and students may be
present only between eight a.m. and six p.m.
The conduct of the home occupation shall not create
excessive pedestrian, automobile or truck traffic in the
vicinity or on the property of any other residence.
Home occupation does not generate traffic in excess of
that which is normally associated with residential use and
requires no additional parking.
Home occupations shall not necessitate the rending of
services to customers or clients on the premises with the
exception of educational services. Educational services
are permitted so long as such activities do not generate
pedestrian or vehicular traffic beyond that normal for the
district in which it is located and does not create a
neighborhood nuisance.

If the Committee supports allowing multiple students for home-based instruction, the
Development Code would need to be amended, and staff requests that the Committee
consider the following:
1) Should the allowance for multiple students be limited to academic instruction, or
also apply to other types of instruction in small groups (e.g., martial arts, personal
fitness, sports training)? The Development Code amendment would require
preparation of a definition of “academic instruction” if the Committee wishes to
limit instruction in this manner.
2) What standards or conditions of approval should apply to large home-based
tutoring or instruction? Staff recommends the Committee consider the following
standards or conditions:


The driveway shall provide a minimum of two (2) parking spaces for use
by students/customers receiving instruction.



The home-based business is not located within 300 feet of any other
home-based business that serves students or non-student clients.
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All instruction shall be conducted indoors and shall not be visible from
outside views.

3) Adding standards or conditions for home-based businesses creates new
enforcement obligations for the City. Code enforcement cases concerning
violations of these new standards or conditions are to be expected.
Public Contact
The Agenda was posted. Notices were also mailed to residents within 300 feet of the
subject home-based business and to existing businesses that provide similar tutoring or
instructional services in commercial or home-based settings.
Attachments
1.
Development Code Section 18.200.100 Home-based businesses
2.
May 1 and May 30, 2018 Correspondence from Complainant
3.
May 31, 2018 Correspondence from Respondent
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