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REPORT TO COUNCIL COMMITTEE ON
POLICY DEVELOPMENT & INTERNAL OPERATIONS

TO HONORABLE COUNCIL COMMITTEE MEMBERS:

DATE: January 12, 2015

SUBJECT:

CONSIDERATION OF PRAYER/INSPIRATIONAL MOMENT AT CITY
COUNCIL MEETINGS

Report in Brief
In May, 2014 the United States Supreme Court addressed the issue of prayer before legislative meetings in a
case called Town of Greece, New York v. Galloway. In its decision, the court held that the Greece Town
Board’s practice of commencing meetings with a short prayer does not violate the First Amendment’s
“Establishment Clause,” which prohibits government at any level from establishing religion or preferring one
religion over another. Following the issuance of the Town of Greece decision, Councilmember Dan Helix
requested that the Policy Development and Internal Operations (PD&IO) Council Committee consider (for
potential review by the full Council) establishing a short period for prayer or a moment of inspiration at the
beginning of Council meetings.
On July 14, 2014, the PD&IO Council Committee (Mayor Grayson and Councilmember Leone) met to
evaluate Councilmember Helix’s proposal. Prior to that meeting, the Committee received three items of
written correspondence opposing the proposal (see attachments to this report). At the July 14 meeting, both
Mayor Grayson and Councilmember Leone requested that staff research in-depth various issues related to this
proposal and report back to the Committee. This report comprises staff’s review and findings as to the issues
identified by the Committee.
Discussion
a.

The Town of Greece Decision

As noted above, in the Town of Greece decision, the Supreme Court held that the First Amendment’s
Establishment Clause is not violated by the practice of conducting a prayer or an inspirational presentation
prior to the meeting of a legislative body. In particular, the court noted that although legislative prayer is
religious in nature, the practice has long been viewed as compatible with the Establishment Clause and is part
of the historical fabric of the United States. Indeed, a brief prayer has been given at the opening of each
Congressional session since the framing of the Constitution. The court noted in Town of Greece that
legislative prayer lends gravity to public business, reminds lawmakers to transcend differences in pursuit of a
higher purpose, and expresses the common desire for a just and peaceful society.
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Importantly, the court in Town of Greece held that invocations need not be secular, and they may make direct
reference to specific deities such as Jesus, Allah and Jehovah. On the other hand, legislative bodies are
prohibited from prescribing the prayer to be recited, nor may one religion be favored over another in
delivering the prayer. Moreover, the invocation cannot denigrate nonbelievers or religious minorities, mandate
participation in the prayer (such as asking the audience to bow their heads), or preach conversion. By the
same token, the legislative body may not indicate that its decisions might be influenced by a person’s
acquiescence in the prayer opportunity.
Of critical importance, the Court in Town of Greece held that a legislative body which permits a moment of
prayer/inspiration must make a reasonable attempt to identify all congregations and faiths located within its
borders and provide each with the opportunity to participate. The obvious reason for this requirement is to
avoid the appearance that the legislative body is favoring one religion or creed over another.
b.

Council Committee Questions

During the July 14, 2014 PD&IO Council Committee hearing, Mayor Grayson and Councilmember Leone
collectively posed a number of questions regarding this proposal, which are addressed in the remaining
portion of this staff report.
i.

Concord’s Prior History of Prayer at Council Meetings.

Research indicates that during a four or five year period in the 1970s, prayer and brief inspirational messages
were conducted at the opening of Council meetings. Apparently the practice was discontinued because
attempting to fairly allocate the prayer-giving opportunity among the various religions and faiths within the
community was onerous for staff. Apparently there was also public criticism that some faiths and religions
were being favored over others, and that other faiths or sects were being excluded entirely. This discord
overshadowed the very reason for having prayer in the first place— the desire to foster harmony and unity.
ii.

Legislative Prayer in other Cities

Even prior to the Supreme Court decision in Town of Galloway, a number of cities in California were
permitting prayer or a moment of silence prior to Council meetings. As of December 2014, approximately 80
of the 482 cities within the state were following this practice in one form or another. In researching this report,
the City Attorney spoke with counterparts in those cities that do conduct a prayer/moment of silence before
City Council meetings. A majority of the City Attorneys who provided feedback indicated that the process of
selecting participants is time-consuming, and many expressed that the practice has triggered criticism from
representatives of certain faiths who believe that they are not given the same opportunity as more mainstream
religions. On the other hand, some City Attorneys reported that the process has been relatively smooth and
harmonious, achieving the desired unifying effect. Surprisingly, notwithstanding the stark contrast in the
feedback received from the various cities which staff polled, the selection process followed by those cities—
detailed in the following section of this report— was fairly uniform.
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iii.

Suggested Guidelines if a Moment of Prayer/Inspiration is Adopted

If the City of Concord were to adopt a moment of prayer/inspiration, staff recommends establishing the
following guidelines in order to minimize the likelihood of a successful legal challenge. It should be noted that
many of these guidelines are followed by those cities which currently permit a moment of prayer/inspiration
(collectively referred to as “prayer”) at Council meetings.
•

The prayer should be given at the beginning of the Council meeting when other ceremonial matters
are conducted, such as the Pledge of Allegiance and the awarding of proclamations. This practice
serves to separate the prayer from the legislative portion of the meeting, so that any appearance of
coercion is minimized.

•

The public should not be required to participate in the prayer in any form. Thus sufficient time should
be given for those want to step outside during this period and to return thereafter. By the same token,
non-participants should not be singled out by the prayer giver in an attempt to force participation, such
as waiting until all members in the audience stand or bow their heads before the prayer commences.

•

Since the historical purpose of legislative prayer was to lend gravity to public business and to remind
lawmakers to pursue a higher purpose in their decision-making, the prayer giver should face the City
Council and not the public when the prayer is given. This practice also minimizes the likelihood that
members of the public will feel pressure to participate.

•

Members of the public, during public comment, should be allowed to speak in opposition to the prayer
being given.

•

All faiths should be invited to give a prayer regardless of their religious affiliation, and the City should
publicize the opportunity for the public to participate, whether on the City’s website or some other
forum. Additionally, it would be advisable for the City Clerk to compile and maintain a database of all
religious congregations with an established presence in Concord. The congregations list might be
compiled by referencing the listing for “churches,” “congregations,” or other religious assemblies in
the annual Yellow Pages phone book published for the City of Concord. Further, any religious
congregation or faith should be permitted to request inclusion on the list, by notifying the City Clerk.
On an established date during the year, the City Clerk would mail an invitation addressed to the
“religious leader” of each congregation inviting their religious leader to “voluntarily offer a prayer or
an inspirational moment before the beginning of a City Council meeting, for the benefit and blessing
of the City Council.” Thereafter, respondents to the invitation would be scheduled on a first-come,
first served or other random basis to deliver the prayers. No invocational speaker would receive
compensation for his or her service.

•

Prayer givers should not be allowed to denigrate other religions or proselytize their own faith during
the prayer.
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•

The content of the prayer to be delivered should not be subject to City Council review or approval
prior to it being given.

•

To assist in the efficient administration of the meeting itself, the prayer should be limited to three
minutes, similar to the maximum time allowed for speakers during Public Comment Period. The
official actions taken by an individual councilmember or the body itself may not be affected in any
way by a member of the public’s participation, or lack thereof, in the prayer.

It should be noted that the City Council may want to adopt other guidelines in addition to those suggested
above.
iv.

Use of Volunteers

One of the questions posed at the July 14, 2014 PD&IO Council Committee meeting was whether the City
could utilize volunteers to perform the selection process. Although this practice would be legally permissible,
staff advises against it, since the selection process standard must be rigorously and consistently followed, and
this standard is more likely to be successfully achieved if the role is assigned to a permanent staff member,
such as the City Clerk.
v.

Facilitation of a Private Prayer Gathering Before Council Meetings.

One suggested alternative to a prayer conducted in the City Council Chambers during Council meetings is to
have the prayer meeting conducted elsewhere at the Civic Center, presumably on the same nights that City
Council meetings occur. If the City were to permit this practice, however, the prayer would need to be
conducted outside, for if the City allowed prayer participants to utilize an indoor conference room it would be
exposed to a legal challenge. Specifically, the argument could be made that because the City does not
routinely provide conference rooms or similar facilities for non-religious purposes prior to Council meetings,
it cannot favor groups who wish to conduct a prayer by offering only them the use of such facilities.
Alternatively, the City could provide meeting rooms for purposes other than prayer—although adoption of
this practice likely would present an administrative challenge.
Public Contact
Posting of the Council Committee agenda.
Recommendation for Action
Staff recommends that the PD&IO Council Committee consider the various administrative and legal issues
that adoption of a moment of prayer would entail, and determine whether to bring this proposal to the full
Council for consideration.
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Reviewed by:

Prepared by:

Mark S. Coon
City Attorney
Mark.Coon@cityofconcord.org

______________________
Valerie Barone
City Manager
Valerie.Barone@cityofconcord.org

Attachments: Attachment 1: Correspondence from July 14, 2014
PD&IO Council Committee Meeting (three items)
Attachment 2: Additional correspondence received

Attachment 1: Correspondence from July 14, 2014
PD&IO Council Committee Meeting
(three items)

Attachment 2: Additional Correspondence Received

